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JURISDICTIONAL STATEMENT

Jurisdiction is conferred on this Court pursuant to Utah Code Ann. §§ 77-18a- %

1(1)(a); 78A-4-103(2)(j); and Utah R. App. P. 3(a).
INTRODUCTION

Mr. Harper submits that the prosecution misrepresented its position during the plea
bargaining process, which, in turn, improperly influenced his decision to plead guilty and
to forfeit his right to trial. The lower court erred in not granting his motion to withdraw
his plea. He respectfully asks this Court to reverse the trial court’s ruling and to allow
him to withdraw his plea and to proceed to trial.

STATEMENT OF ISSUES, PRESERVATION, AND STANDARD OF REVIEW

1. Whether the trial court erred in not allowing Mr. Harper to withdraw his
guiity piea? The issue was preserved in court filings and during evidentiary hearings and
arguments (in Case 161911938 or 20180024-CA). R 184, 306, 323, 629, 708.

“We review the denial of a motion to withdraw a guilty plea under an abuse of
discretion standard, incorporating a clear error standard for findings of fact and reviewing
questions of law for correctness.” State v. Magness, 2017 UT App 130.

2. Whether trial court performed deficiently and prejudicially in not clarifying
the prosecution’s position in the plea argument and/or in not raising a Napue violation
due to the changed position of the prosecutor.

“To succeed on a claim of ineffective assistance of counsel, a defendant must



show that trial counsel's performance was deficient and that the defendant was prejudiced
thereby.” State v. Martinez, 2015 UT App 193, § 30, 357 P.3d 27, 33 (citation omitted).

Ineffective assistance of counsel is thought of as an exception to preservation

because a claim for ineffective assistance does not mature until after counsel

makes an error. Thus, while it is not typical exception to preservation, it allows
criminal defendants to attack their counsel’s failure to effectively raise an issue
below that would have resulted in a different outcome. Such a claim can be
brought in a post-trial motion or on direct appeal.
State v. Johnson, 2017 UT 76,23,416 P.3d 443 (citation omitted).
STATEMENT OF THE CASE

Case 131401036 has a number of different appellate case number designations.
In one case on appeal, 20----------- , this Court dismissed the matter due to lack of final
appealable order.

In another appellate case designation, 20140030, for the same lower court case
number (131401036), this Court already decided the appeal. See Addendum (containing
Case 20140030-CA, “Order of Summary Dismissal,” filed September 12, 2016 [dismissal
due to lack of jurisdiction]). A notice of appeal was filed there on January 15, 2014.

Case 131401036 then received a different appellate case number, 20180250,
following another notice of appeal, filed on April 3, 2018. A motion to consolidate was
filed, which combined 20180250-CA with another case, 20180024-CA,

For the companion appeal, case 20180024 was the designated number for the

appeal stemming from lower court case number 161911938. Following the consolidation

0f 20180250 and 20180024, both matters are now referred to as 20180024.

-



STATEMENT OF FACTS
The statement of the facts are more fully stated in the body of the briefs, with the
Points therein factually incorporating and cross-referencing the other sections of the brief
to the extent that they apply.

SUMMARY OF THE ARGUMENT

The




ARGUMENT

POINT 1. THIS COURT ALREADY DECIDED THE APPEAL
STEMMING FROM CASE 131401036 (or 20140030-CA)

As reflected in this Court’s prior opinion, see Addendum, no jurisdiction (or
limited jurisdiction) exists for the appeal in Case 131401036. A notice of appeal was
filed for case 131401036 on January 15, 2014, and it was designated as appellate case
number 20140030-CA. This Court summarily disposed of the appeal due to the lack of
jurisdiction. See Addendum (containing Case 20140030-CA, “Order of Summary
Dismissal,” filed September 12, 2016).

Another notice of appeal for the same lower court case (131401036) was filed on
April 3, 2018, and it received a different appellate case number, 20180250-CA. This
Court’s prior order of summary dismissal for the same lower court case must be followed.
In addition to the substantive and procedural reasons listed in the summary dismissal
order, an appellant may not file two notices of appeal for identical issues within the same
case, particularly sinée doing so would be to ignore the prior order of this Court.

With the exception of the (un)reasonableness (e.g. unlawful, illegal, or
excessiveness) of the sentence from the order to show cause (“OSC”) proceeding, this
Court’s prior order addresses the issues in case 131401036. In terms of the
(un)reasonableness of the trial court’s OSC sentence, issued on December 21, 2017, Mr.
Harper is jurisdictionally entitled to appeal his OSC sentence, imposed on December 21,

2017, (but not his original [suspended] sentence, imposed on December 30, 2013, nor the
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underlying proceedings including the validity of his guilty plea in case 131401036. See
Addendum, this Court’s “Order of Summary Dismissal,” filed September 12, 2016).

For case 131401036, on December 21, 2017, the court sentenced Mr. Harper on
his OSC sentence to an indeterminate term of 0-5 years at the Utah State Prison. The
court imposed the prison term concurrently with Mr. Harper’s other sentences for his
companion cases [which also resulted in a term(s) of incarceration].

The Court hereby orders defendant to serve 0-365 days jail with the option to serve

at the Utah State Prison on case 151908678 and 171907138, 1-15 years at the Utah

State Prison on case 161911938 and 0-5 years at the Utah State Prison on case

131401036 all to run concurrent to each other. The Court recommends the

defendant receive credit for 283 days time served.
R 550.

The court’s OSC sentence, which was imposed concurrently with the other cases
together with credit for time served, cannot be legitimately deemed to be legally
unreasonable or excessive under governing law. This court reviews sentencing decisions
for an abuse of discretion. See State v. Neilson, 2017 UT App 7, 115, 391 P.3d 398; State
v. Valdovinos, 2003 UT App 432, 114, 82 P.3d 1167 (such an abuse occurred only “if it
can be said that no reasonable [person] would take the view adopted by the trial court.”).

Accordingly, counsel moves to vacate the prior order of consolidation in order for
s Court 1o separately ruie on the dupiicate appeliate tiling (Case 20180250 or
131401036). This Court’s prior order for the same lower court proceeding is controlling

and the lawfulness of the lower court’s OSC sentence is not an abuse of discretion. See



